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Dear 8ir: Opinion X
Re: Does

Pt of ‘yourJetter of MNarch 10, 1941,
apintionof » department on the

b ghout\ten \years delinguent taxes

> lo¢ in

2 about & thooo house

pendered in conjunetion
ued ascardingly. Lest

removed from #ald lot to snothar

» leaving only the bare lot to

inguent tixes,

#ly Does the tax lien held by the

counity carry over on this house tc

5 , and ean the house bHe sudject to -

m l.inn; or does the state foFfeit its lien by
oving the removal of saild house from the lot

without doing anything?
"Query #2:1 Thoe taxes being all paid on the

lot on vh:l.eh the house now stands, ¢an the tax-
po.y:: demsnd a tax certificate showing all taxes
pal
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"Query #3t In event, you rule that the state
has forfeited its lien in the situation above, has
the person removing sald house cormitted any wrong
for which he may be held liable, or did ths states
gai%uro ta act at the timse completely exonurate

im

"Y will stete that in the shove situation
the same porson stiil owns both lote and the
house, end it is really a mothod to evade tha
paygent of delinquent taxes oan first lot . . . ."

In the firat placs there can be no gquestion but that
the taxes were properly assonped against the house and lot to-
gether as realty. Article 7146 of the Revised Civil Statutes
of Toxes, provides as followvss

"Resl property for the purposse of taxation,
shall bdbe construed to include the Jand iteelf,
vhether laid out in tcwn lots or otherwise, and
all dulldings, structures and improvements, or
other fixtures of vhatsoover kind therean, and
all the rights and privileges belonging or in any
vise appertalning thereto, eud all mines, minerals,
quarries sand fossiles in snd under the game,"“

A lixe dsfinition of the term "real property” is son-
teined in Articls T310 of the Revised Civil Bistutes, vhioh reads
as follovwe:

“For ths purposse of taxetion, real property
ehall include all lauds within this Btate, and
all bulldings and fixtures thereon and apprertain-
ing thereto, eéxcept szuch as are expressly exempted
by lav. Acte 1895, p. %50; Aote 1897, p. 132;
0’. Lo '010 10’ ppc 780""11860“

 In your faoct situstion you are apparently concerned
with the question of vhether or not the state and county lien
egainst the house is lost when the eame vas severed from the
lot on vhich it wag lccated when taxes wvere ausessed agalinst
it. We bellieve thse anewer to this questlion is e¢ontrolled by
Article 7172 of the Revized Clvil Btetutsx, vhich reads ag
follows:
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"All taxes upon real property shall be =
lien upon such property until the same shall
have been paild. And ehould the aseseasor fall
to assess any real estate for any one or more
years, the lien shall be good fcr every year that
he should fall to asse®s for; and he may, in
ligsting property for taxes any yesr thereaftsr,
agsess all the back taxes due theraon, acoording
to the provisionas of this title."”

Under the plain vording of the above quoted Article,
sll taxes upon real property {(and the house in question wvea
real property within the meaning of the tax statutes at the
time the tax vas assensed against it) are a lien ageinst such
property until the taxes have been psid. In the fasts you
submit the taxpayer is attempting to evade a foreclosure of
the state's lien on the honse in question by mo it to a
lot upon vhieh all taxea have been paid. Ve san find no suthor-
ity to the effect that such a removal by the taxpayer for such
purpose would in an{ vay operate to extingulsh the lien t
said houss, 8pecifically under Artisle T1T2, supra, the lien
against such houie vas areated s of the time the tax vas
sggesved and can only be extinguiehed by the taxzes being paid.
It ie¢ our opinion, therefore, that the state and county tax
lien 2t1l]l rewains sgeinet the houes in Question as well as
uponr the lot on whieh msaid house war located at the time the
taxer wvere astesved sgainet 1it.

You alsce inquire whether or not the tax eollector
may lesus a certificate on the second lot on vhich all taxes
have been raid snd upon vhioh the bouse 12 nov lcoeated, stating
euch feaote that all taxes have been paid. It ip the gettled
lavw of thie Btate thst a houre even though attached to a reaslty
may be contidered personsl property for certein purposes. BJee
the ceses of Miller v. Hime s 153 8, W. ¥38; Clayton v.
Phillipp, 159 8. W. 117; &nd Edvards v. Phannisech, 254 8, V.
823. If the taxpayer hes moved this house over to the aeccnd
let only epr a temporary measure and has not affixed the same

thereto with the intention that it beocome part of the really
ap & firture, then in such case the tax cellector would be au-

thorized to lssue o tax certificate showing all texes paid on
such lot vhioh certificate should however state on its face that
it does not cover the house located on sush lot., On the other
hand, 1f the taxpayer has affixed the house to this second lot
€0 thet the same may not ke severed i1t le the eopinion of this
department that he has thereby oreated & lien against such
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second lot for the taxes which are due against the house., In
the case of Miller v. Himebaugh, 153 8. ¥. 338, the court
stated ax follows;:

"« « + It is s general rule that fixtures,
such as a houss, become part of the realty upon
vhich it 1s situated, and, as such, cannot be
severed. There is nothing in the record which
takes this ocase cut of the rule., Had Miller been
2-dena fids purchaser, there could be no question
but he would have held the house as part of the
land, and appellee would have had to look to Reed
personally for compensation, If the ruler of equity
have feastened a trust on the house which 19 part of
the lend upon vhig¢h it 1s situated, then, as it
cannot be severed therefrom, s court of equi&gi
we think, vwill decree a lien on the land of eh
1t i# & part end direct s wale thareof in order to
protect the intersst of appellewe. Atkinson v.
Ward, 47 Ark. 533, 2 8. W, 773 Vivion v, Niehol-
son, 5% Tex, (iv. Agg. §3, 116 8, W, 388; Kennedy
v. Baker, 59 Tex. 162; 3 Pomeroy's Eq. Juris. (3d
®d.) ¥ 1051."

It 13 our opinion, if the housa has beon fixed to the
dand at the present time in such manner that the same ceannot be
removed, that the taxpayer, becsuse of the circumstances of this
caze, haa oreated & licn against such land upon which the house
is nov located and that both house and lot would be subject to
foreglosure to satisfy the state and ecounty tax lien.

We trust that the foregoing will be of sufficient
information to you.

Yours very truly
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